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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.
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~ Revision application to Government of India:

(1)  FET SOTET o i, 1994 HY GRT AqT AT FATY T FHWAT F TR § TR G
T SY-ATT 3 T TR S S GO A e wiva, wIKe w¥er, fad wne, qee
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A revision application lies to the Under Secretary, to the Govt. of Indla, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section- 35ibid: -
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~ Inj case of any loss of goods where the loss  occur in transit from a factory to a
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territery outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
~ passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 of the
. Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the OIO and Order-In-Appeal. It should also be accompanied by a copy-of TR-6 Challan
evidencing payment of prescribed fee as prescrlbed under Section 35-EE of CEA, 1944, under
Major Head of Account :
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~ The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STITeT S[oe ATervia, 1944 FT arr 35-§1/35-5 % sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case
of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied
against {(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and
~0,000/- where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac
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and above 50 Lac respectively in the form of crossed bank draft in favour of Asstt. Registar ofa
branch of any nominate public sector bank of the place where the bench of any nomlnate public
sector bank of the place where the bench of the Tribunal is situated.

(3) o =0 T & W W ST FT AHIAT FrAT § AV T Y G F [ DI HT GAATT
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TS FATATTERoT ﬁ@&ﬁﬂﬂﬁqwﬁ@wam [ERISIGIEY

In case of the order covers a number of order-in-Original, fee for_each 0.1.0. should be
paid in the aforesaid manner notwithstanding ‘the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.10. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended. -
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Attention in invited to the rules covering these -and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) E1T EF, FAT SeuTad Lo U qarend sdeiy =mamaEe () T wi ardied &
e & ST (Demand) TE €€ (Penalty) 5T 10% T3 ST AT ST & GIeTifen, STIEenaH
@ ST 10 S ¥9C 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)
FEEIT IEUTE IO ST AT o S, Q@WWW%W(DuW Demanded)l
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
.the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
3] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;.
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6}(i) mﬁ&r%ﬁmm%wawﬁaw%wmqus EEHE éra“rrrmﬁ?c
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KC‘?N ;f N In view of above, an appeal against this order shall lie before the’ Tribunal on payment
S : % the duty demanded where duty or duty and penalty are in dispute, or penalty, where

-é one is in dispute.”
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ooy e / ORDER-IN-APPEAL

M/s Keshar Infrastructure, F-5, Raj Complex, Nr. Rajpath Hotel, Nagalpur
Highway, Mehsana ~ 384002 (hereinafter referred to as the “appellant”) have filed
the present appeal against Order-In-Original No. 150/AC/DEM/MEH/ST/Keshar
Infrastructure/ 2021-22, dated 31.03.2022/ 01.04.2022 (hereinafter referred to as
the “impugned order”), issued by Assistant Commissionef, CGST & C.Ex, Division -
Mehsana, Commissionerate - Gandhinagar (hereinafter referred to as the

“adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration No. AUXPC9911DSD001 for providing taxable services. As per the
information received from the Income Tax department, discrepancies were
observed in the total income declared in Income Tax Returns /26AS, when compared
with Service Tax Returns of the appellant for the period F.Y. 2015-16 and F.Y. 2016-
17. In order to verify the said discrepancies as well as to ascertain the correct
discharge of Service Tax ligbilities by the appellant during the F.Y. 2015-16 and F.Y.
. 2016-17, letter dated 08.05.2020 was issued to them by e-mail by the departmeﬁt.
| The appellant failed to file any reply to the query. It was also observed that the
nature of services provided by the appellant were covered under the definition of
‘Service’ as per Section 65B(44) of the Finance Act, 1994, and theit ser%zices were
not covered under the ‘Negative List’ as per Section 66D of the Finance Act, 1994.
Further, their services were not exemptéd vide the Mega Exemption Notification No.
© 25/2012-5.T, dated 20.06.2012 (as amended). |

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the F.Y. 2015-16 and F.Y. 2016-17 was determined '

on the basis of value of difference between ‘Sales of Services under Sales/Gross
Receipts from Services (Value from ITR) as provided by the Income Tax department
and the ‘Taxable Value’ shown in the Service Tax Returns for the relevant period as

per details below:

TABLE (Amount in Rs.)
FY. | Differential Taxable Value | Rate of Service Tax Demand of
as per Income Tax Data dncluding Cess Service Tax
2015-16 -- 14.5 % .
2016-17 - 43,33,885 15% 6,50,083
Total 43,33,885 - 6,50,083
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4, The appellant were issued a Show - Cause Notice vide F.No. V.ST/11A-
48/Keshar Infra/2020-21, dated 30.06.2020, wherein it was proposed to:-

> Demand and recover Service Tax amount of Rs. 6,50,083 /- under the proviso to
Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of
the Finance Act, 1994 ; '

» Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned

order wherein:-

» Demand of Service Tax amount of Rs. 6,50,083/- was confirmed under the
proviso to Section 73 (1) of the Finance Act, 1994

> Interest was imposed to be recovered under section 75 of the Finance Act 1994;

O > Penalty-amounting to Rs. 6,50,083/- was imposed under Section 78 of the

Finance Act, 1994 ; _

> A penalty Rs. 10,000/- under Section 77(2) of the Finance Act, 1994 was also
imposed. | ‘

» A penalty @ Rs.200/- per day till the date of compliance or Rs. 10,000/-,
whichever is higher under Section 77(1)(c) of the Finance Act, 1994 was also
imposed.

> Option was given for reduced penalty vide clause (ii) of the second proviso to
Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order, the appellant have filed this appeal
O wherein they, inter alia, contended as under:-

> On the basis of ITR, the department has issued SCN. Letters/ informative notices
issued by the department were not recéived by them.

» SCN was issued based on presumptions without any verification and hence not
sustainable.

> The notice is totally time barred. Extended period of limitation is not applicable
in the present matter in terms of Section 73 of the Finance Act, 1994. In support
they relied upon the decision in case of M/s Cosmic Dye Chemical Vs Collector of
C.Ex, Bombay [1995(75) ELT 721 (SC)].

» They had submitted letter for getting show cause notice. However, the
adjudicating officer had not considered the same and passed the present order.

They had not received notices of personal hearing in time so they were not able
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» They submitted the income details for the F.Y. 2016-17 as under :-

Particular Amount Applicability of Tax
Interest Income - 120,05,435 | Exempt

Contract Income 23,28,450 Exempt

Total 43,33,885

They further submitted that the above income is exempted from Service Tax
vide Section 66 D(i) and Sr. No. 14 of Exemption Notification No. 25/2012- S.T,
dated 20.06.2012 as amended. .
> They also contended that since there are no tax liabilities, no penalty is
| imposéble upon them as there was no intention to evade tax. They relied upon
the decision of Apex Court in case of M/s Hindustan Steel Vs State of Orissa- 1978
ELT (J159). |

7.  Personal hearing in the matter was held on 18.05.2023. Shri Arpan Yagnik,
Chartered Accoeuntant, appeared as authorized representative of the appellant. He
submitted ledgers showing income from contract and interest during hearing. He
also re-iterated the submissions made in'the appeal memorandum. He further
stated that he would submit relevgnt income tax documents and contract as pért of

additional written submission.

8. The appellant, vide email dated 26.05.2023, have submitted copies of Income
Tax Return [ITR-V] for F.Y. 2016-17 and construction contract dated 07.07.2016 as

part of additional written submission.

9. I have gone through the facts of the case, submissions made in the Appeal
Memorandum as well as submissions made at the time of personal hearing and the
materials available.on the record. The issue before me for decision is as to whether
the impugned order confirming the demand of Service Tax amounting to Rs.
6,50,083/- along with interest and penalty, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the F.Y. 2016-17.

10. It is observed that the appellant were registered with the department for
providing supply of taxable services. They were issued SCN on the basis of the data
received from the Income Tax Department. The appellant were called upon to

submit documents/required details of services provided during the F.Y. 2015-16

and F.Y. 2016-17. However, the appellaﬁt-failed to submit the required details.
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income earned from providing taxable services as declared in the Income Tax
Returns. The adjudicating authority had confirmed the demand of Service Tax, along

with interest and penalty, ex-parte, vide the impugned order.

10.1. Ifind it pertinent to refer to Instruction dated 26.10.2021 issued by the YCBIC,

wherein it was directed that:

“2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST,
has directed the field formations that while analysing ITR-TDS data received
from Income Tax, a reconciliation statement has to be sought from the
taxpayer for the difference and whether the service income earned by them
for the corresponding period is attributable to any of the negative list
services specified in Section 66D of the Finance Act, 1994 or exempt from
payment of Service Tax, due to any reason. It was further reiterated that
demand notices may not be issued indiscriminately based on the difference
between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show’
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee.”

10.2 However, in the instant case, [ find that no such exercise, as instructed by

the Board, has been undertaken by the adjudicating authority and the impugned
order has been issued only on the basis of the data received from the Income Tax-
department. The appellant were admittedly registered with the department.
Further, the appellant claimed that they are exempted from Service Tax as per
Section 66 D(i) and Sr. No. 14 of Exemption Notification No. 25/2012- S.T,, dated
20.06.2012, as amended. All these facts claimed by the appellant were required to
be examined in the case which was not done. Therefore, I find that the impugned

order has been passed without following the directions issued by the CBIC.

11. I further find that, at Para 15 of the impugned order, it has been recorded that
the opportunity of personal hearing was granted on 14.02.2022, 28.02.2022 and
14.03.2022 but the appellant had not appeared for hearing. It has also been
recorded in ‘the Para 14 that no reply has been filed by the appellant in response to
CN. The ad]udlcatlng authority had, thereafter, decided the case ex-parte.
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11.1  In terms of Section 33A [1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity of being heard. In terms of éub-section (2) of

Section 334, the adjudicating -authority may adjourn the case, if sufficient cause is
shown. In terms of the proviso to ééc‘cion 33A (2}, no adjournment shall be granted
more than three times. I find that in the instant case, three adjournments as
contemplated in Section 33A of the Central Excise Act, 1944 have not been granted
to the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court
of Gujarat in the éase of Regent Olferseczs Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj)

wherein it was held that:

12, Another aspect of the matter is that by the notice for personal hearing
three dates have been fixed and absence of the petitioneré on those three
- dates appears to have been considered as grant of three adjournments as
contemplgzted under the proviso to sub-section (2) of Section 33A of the
Act. In this regard it may be noted that sub-section (2) of Section 334 of
the Act provides for grant of not more than three adjournments, which
would envisage four dates of personal hearing and not three dates, as
mentioned in the notice for personal hearing. Therefore, even if by virtue of
the dates stated in the notice for persondl hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not thrée adjournments, as grant of three adjournments

would mean, in all four dates of personal hearing.”

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

11.2 It is further observed that the appellant have made submissions in their
appeal memorandum, which were not made before the adjudicating authority. I find
that the adjudicating authority did not have the opportunify of considering these
submissions of the appellant. before passing the impugned order what they have
represented before this appellate authority. The matter needs reconciliation with
relevant documents for which the adjudicating authority is best placed to conduct
necessary verification. In view of the above, I am of the considered view that in the
interest of the principles of natural justice, the matter is required to be remanded
back for denovo adjudication after affording the appellant the opportunity of

personal hearing,
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12.  Inwview of the above, the impugned order is set aside and the matter is
remanded back to the adjudicating authority for adjudication afresh, after following
principles of natural justice. The appellant is directed to submit their written
submission to the adjudicating authority within 15 days of the receipt <.)’f this order.
The appellant is also directed to appear before the adjudicating authority as and
when personal hearing is fixed by the adjudicating 'authority._ Accordingly, the
impugned order is set aside and the appeal of the appellant is allowed by way of

remand.
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The appeal filed by the appellant stands disposed of in above terms.
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Commissioner (Appeals)

Date: 29.05.2023
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(Ajay ¥amar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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To,

M/s Keshar Infrastructure,

F-5, Raj Complex, Nr. Rajpath Hotel,
Nagalpur Highway,

Mehsana - 384002, Gujarat.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad (for uploading the
OIA).
1,57 Guard File.

6. P.A.File.






